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盾，但还是可以从中梳理出一个大致的历史发展脉络：19 世纪 20 年代之前，




































Judgment of the relationship between tax and fine originates from the 
provisions of tax power and commercial power in Constitution, and exists 
throughout the power division struggle between the federal and the state, and 
the most of cases caused by this need the U.S. Supreme Court to make the final 
judgment. The U.S. Supreme Court distinguished “tax” and “fine” differently in 
different periods of history which resulted in a series of relevant decisions. 
Although they contradict with each other, a rough historical context can be 
analyzed: Until the 1820s, the U.S. Supreme Court did not distinguish tax and 
fine given the principle of separation of powers. From 1920s to 1930s, 
differences between tax and fine as controlling behavior were considered when 
the U.S. Supreme Court began to limit federal commercial power. After 1937, 
since the Supreme Court abandoned the judicial restraints of trade terms, it was 
not necessary to reconsider their difference. After 1994, the Supreme Court 
began to restrict the expansion of commercial power, but still did not reconsider 
the taxation scope. Until 2012, classic distinction between tax and fine were 
made by the Supreme Court in the case of National Independent Business v 
Sebelius, which explains “fine” in personal enforcement terms as the reasonable 
execution of tax power, as well as the tax for the purpose of the Constitution.  
Since there are many arguments about this case, scholars have interpreted 
it from different angles until now. By explaining “fine” as “tax” to prove the 
constitutionality of personal enforcement terms, the Supreme Court offers us a 
different angle to understand the concept of tax: “It is not necessary for the tax 
to be named tax, and it may not belong to tax which is named tax”、“tax on the 
constitution text and in practice may not be the same”. Taking this as a 
reference as well as the medical insurance as an entry point, it inspires us not 
only to understand that in a new way, but also to expand the theoretical basis of 
the revolution from social security fees to social security tax. 
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① United States Constitution, Article 1, Section8, The Congress shall have Power To Lay and Collect Taxes, 
Duties, Imposts and Excises, to Pay the Debts and Provide for the Common Defence and General Welfare of the 
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海关收入是联邦税收的十倍。例如，在 1792 年，国内税收是 209000 美元，
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标。美国财政部前税收政策部长助理帕梅拉 F·奥尔森，在 2011 年的一次
演讲中解释说，税法典近来已经包含针对环境保护、绿色能源、制造、创
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